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Part I: 
Introduction

The Background

The Undue Hardship Standard: The “heightened 
standard for discharge of student loans.”

11 U.S.C. § 523(a)(8)
oStudent loans may not be discharged “unless excepting

such debt from discharge under this paragraph would
impose an undue hardship on the debtor and the debtor’s
dependents[.]”

Brunner Test
o Three-part test: Past, Present, Future

Totality of the Circumstances Test
o Multipart Test
o Elements and factual showing similar to Brunner
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Part I: 
Introduction

The Objectives of the 
Guidance

1. Set clear, transparent, and consistent 
expectations for debtors;

2. Reduce burdens by simplifying the fact-
gathering process through a form Attestation; 
and

3. Identify proceedings where the government 
may stipulate to facts demonstrating undue 
hardship. 
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Part II: 
Fundamentals

General Purpose and 
Principles

The Guidance has two components:
oRecommendations to attorneys representing the United States for 

assessing undue hardship 
oProcedure for the submission of an Attestation to facilitate the 

assessment. 

Important Principles:
oThe Guidance and the Attestation work together for prompt and 

efficient results.
oThe Guidance relies on open communication between the parties 

to reduce litigation burdens.
oThe Court must ultimately make a finding, regardless of the 

Guidance. The Guidance cannot compel a result or negate case 
law.
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1. Assessing Present 
Circumstances: 

Can the debtor make 
loan payments “while 
maintaining a 
minimal standard of 
living”?

The Guidance encourages use of the IRS Standards to 
assess a “minimal standard of living.”

1. National Standards: food, housekeeping supplies, apparel, 
personal care products and services, and miscellaneous (plus 
uninsured medical costs)

2. Local Standards: housing and transportation

3. Other Necessary Expenses: taxes, health and life insurance, 
day care, and other expenses
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1. Assessing Present 
Circumstances: 

Measuring Expenses

The IRS National Standard 
Expenses: 

Food

Housekeeping supplies

Apparel 

Personal care

Miscellaneous 

Uninsured medical costs
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1. The debtor can claim the National Standard expense 
amounts (even if actual expenses are lower)
Ex. Food – The debtor can claim the full National 
Standard Amount ($431), even if actual cost is $350. See 
Attestation Qu. 14(a)(i). 

2. The debtor can claim the combined total National 
Standard Expense amount (for categories other than 
uninsured medical costs). 
Ex. Family of two can claim total of $1410 for combined 
National Standard expenses, regardless of amounts in 
categories. See Attestation Qu. 14(a)(vi).

3. The debtor can claim Standard uninsured medical 
expenses amount (for each household member) 
See Attestation Qu. 14(b)



1. Assessing Present 
Circumstances: 

Measuring Expenses

A debtor may request the AUSA consider allowing amounts 
in excess of the National Standards. 

◦ If a debtor claims more than the combined standard amount 
for food, housekeeping supplies, apparel, personal care and 
miscellaneous expenses, the debtor may explain which 
category is over the standard and why. See Attestation Qu. 
14(a)

◦ For out-of-pocket medical costs, a debtor may explain the 
reason for exceeding the standard amount for each household 
member. See Attestation Qu. 14(b)

◦ The Guidance asks whether the additional expenses are 
necessary for a debtor’s minimal standard of living.
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1. Assessing Present 
Circumstances:

Measuring Expenses

IRS Local Standards (Attestation Qu. 15(b) and (c))
oUnlike the National Standards, the Local Standards are “caps,” and the 

debtor may claim the lesser of the actual or standard amounts.
o The debtor should list actual expenses in these categories. 

Housing Expenses include:
oRent or mortgage payments
o Taxes and insurance
oHome maintenance
oUtilities.

Transportation Expenses include: 
oVehicle “Ownership costs” (vehicle payments) 
oVehicle “Operating costs” (gas, maintenance, insurance) 
o Public transportation costs
o Standards apply to each vehicle (not combined)

As with the National Standards, a debtor may request allowance of 
amounts in excess of the Local Standards.

The IRS Local Standard 
Expenses

Housing

Transportation 
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1. Assessing Present 
Circumstances:

Measuring Expenses

Other Necessary Expenses (Attestation Qu. 15(a) and (d))
o IRS Standards impose no formal caps, but these should be 

necessary and reasonable. 
oMost require some form of explanation on the Attestation (See

Attestation Questions 15(a) and 15(c).
oThe Attestation has sections for Payroll Deductions (15(a)) 

and Other Necessary Expenses (15(d)), but these are all “other 
necessary expenses” under the IRS Standards. 

Other Necessary Expenses

Childcare 

Health insurance

Alimony 

Taxes

Other Expenses
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1. Assessing Present 
Circumstances: 
Measuring Expenses

Anticipated Future Expenses: Expenses the debtor is 
not currently incurring but needs to incur for a minimal 
standard of living (e.g., upgrade substandard housing).

The Guidance allows such expenses if they are:
1. Consistent with the IRS National and Local Standards 

(or where the debtor adequately explains why their 
expenses would exceed the allowed amounts), or

2. They are IRS Other Necessary Expenses and are 
necessary and reasonable for a minimal standard of 
living.

The Attestation (Qu. 17) allows the debtor to list anticipated 
future expenses. 

Anticipated Future Expenses
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1. Assessing Present 
Circumstances: 

Making the 
Determination

After the debtor’s allowed expenses are calculated, they 
are compared to the debtor’s gross income (Qu. 16)
oAs with expenses, the entire household’s income should be 

provided.
o Income must be verified as described in the Attestation.
o If income does not exceed expenses the debtor satisfies 

Prong One. 
o If income exceeds allowed expenses by enough to make the 

regular student loan payment, the debtor fails Prong One. 
o If income exceeds expenses by less than the standard 

monthly payment amount, the debtor satisfies Prong One, 
but only a partial discharge may be appropriate. 
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2. Assessing Future 
Circumstances: 

Will current inability 
to repay persist for a 
significant portion of 
the repayment 
period? 

The Guidance creates presumptions that the inability to 
repay will persist if:

1. The debtor is 65 or older;
2. The debtor has a disability or injury impacting income 

potential;
3. The debtor has been unemployed for at least 5 of last 10

years; 
4. The debtor failed to obtain degree for which loan was 

procured; 
5. The debtor’s loan has been in repayment status for 10 

years. 

Presumptions are rebuttable if there is concrete evidence that 
the debtor would have the future ability to pay. 

Presumptions are not the only basis for satisfying Prong Two. 
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3. Assessing Past 
Circumstances: 

Has the debtor 
demonstrated good 
faith efforts to repay 
the student loan debt?

The good faith test is fact-sensitive and multi-factored. 

No single factor is dispositive.

The Guidance assesses:
o The debtor’s behavior relating to the student debt, 

and
o The debtor’s efforts to obtain employment, maximize 

income and minimize expenses
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3. Assessing Past 
Circumstances: 

Has the debtor 
demonstrated good 
faith efforts to repay 
the student loan debt?

The following behaviors toward the debt are treated as 
evidence of good faith:
oMeaningful engagement with servicers or others
oPast payments
oApplications for deferment or forbearance 
oConsideration of or enrollment in an IDRP 

The following factors also are considered when 
determining whether a debtor has made efforts to obtain 
employment, maximize income, and minimize 
expenses:
oDoes the debtor display responsible debt management?
oDo the debtor’s expenses fall within the IRS Standards?
oDo the debtor’s personal or family obligations reduce 

employment opportunities or increase expenses?



3. Assessing Past 
Circumstances: 

Has the debtor 
demonstrated good 
faith efforts to repay 
the student loan debt?

A debtor’s failure to make payments is not dispositive of 
good faith.
oDepartment attorneys will consider payment history 

within the broader context of the debtor’s financial 
means and personal circumstances.

oDepartment attorneys will consider behavior towards 
the debt and other evidence of good faith

Failure to Make Payments 



3. Assessing Past 
Circumstances: 

Has the debtor 
demonstrated good faith 
efforts to repay the 
student loan debt?

Non-enrollment in an IDRP also is not per se lack of good faith.

Guidance asks whether there was a reasonable explanation for 
non-enrollment rather than a willful attempt to avoid repayment?

Reasonable explanations could include: 
◦ The debtor was discouraged from enrolling or denied access
◦ The debtor was given inaccurate information
◦ The debtor held a plausible belief that an IDRP would not 

improve their circumstances
◦ The debtor was unaware of IDRP options, despite 

engagement with the loans
◦ The debtor was concerned about the impact of potential tax 

consequences

Income-Driven Repayment 
Plans & Good Faith
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4. Assets & Undue 
Hardship 

How are assets to be judged in looking at undue hardship?
oRecommending discharge may not be appropriate where debtor retains 

significant assets inconsistent with a minimal standard of living.
oThe exempt status of property is generally not dispositive. 
oDispositive weight is not given to the existence of assets that are not 

easily converted to cash.

The Guidance provides for:
oConsideration of whether the retention of the asset is necessary for the 

debtor to maintain a minimal standard of living. 
o Great caution in assessing whether a residence or retirement assets 

demonstrate a lack of undue hardship. Including such assets is an 
“extreme measure that should be exceptionally rare.”
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5. Partial Discharge The Guidance encourages partial discharge where the 
debtor satisfies the undue hardship elements but has 
some ability to make payments on the loan.
oGenerally possible if debtor has significant assets or 

disposable income to pay part of the loan(s).
oPartial discharge should be tailored to leave only a balance 

the debtor can pay over the remaining loan term.
oCase law in some jurisdictions might not allow partial 

discharge.
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Part III: 
Implementation 

The Attestation

The Attestation:
o Is designed to make the guidance easier to apply.
oMay be used at any point in the litigation, but the debtor is 

strongly encouraged to complete early.
oDoes not limit the United States’ ability to seek verification 

or supporting documentation.
oMay avoid the need for costly fact-finding in discovery.
oShould not be docketed. This is for the internal 

consideration of DOJ and Education.
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The Attestation Six parts:
1. Personal Information; 
2. Current Income and Expenses 
3. Future Inability to Repay Student Loans 
4. Prior Efforts to Repay Student Loans 
5. Current Assets; and 
6. Additional Circumstances
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The Attestation

The Attestation 
generally does not 
need to be filed.



The Attestation

If ED does not provide 
information, the debtor 
should provide.



The Attestation

The debtor should 
provide all sources of 
household income.

The debtor may 
reference 
Schedule I to 
complete this 
section.



The Attestation

The debtor should 
submit 
documentation 
verifying income. 



The Attestation
For National 
Standards Expenses, 
the debtor should 
indicate whether 
their expenses do 
exceed or do not 
exceed the allowed 
amount. 



The Attestation
The debtor may provide 
an explanation if their 
expenses exceeded the 
allowed amount. 

The debtor may refer to 
Forms 122A-2 and 122C-
2 or Schedule I and Form 
106J when completing 
this section of the 
attestation. 



The Attestation

The debtor should 
provide their actual 
expenses for the Local 
Standards categories. 
The debtor is typically 
allowed the lesser of 
their actual amount or 
the allowed amount. 

The debtor should 
identify any payroll 
deductions. 



The Attestation

The debtor may list 
other necessary 
expenses they believe 
are required to maintain 
a minimal standard of 
living. 



The Attestation

The debtor should 
calculate their net 
income by deducting 
their expenses from 
their household gross 
income. 



The Attestation
The debtor may ask 
that the AUSA 
consider any 
additional expenses 
that the debtor 
anticipates incurring 
in the future to 
maintain a minimal 
standard of living. 

The debtor should 
indicate whether they 
should be entitled to 
any of the 
enumerated 
presumptions. 



The Attestation

The debtor may 
provide additional 
facts that 
demonstrate that 
their future financial 
circumstances are 
unlikely to materially 
improve. 



The Attestation

The debtor should 
confirm whether they 
have made any of the 
identified efforts to 
repay their loans or 
meaningfully engage 
with their student 
loan debt. 



The Attestation

The debtor should 
describe any other 
good faith efforts to 
repay their student 
loan debt. 



The Attestation

The debtor must list 
any assets. 



The Attestation

Finally, the debtor 
should sign the 
Attestation under 
penalty of perjury. 

The debtor may 
provide any other 
additional facts 
supporting discharge. 

The debtor should 
provide their 
anticipated  tax 
refund. 



Part IV: Questions and Answers
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